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I. STATEMENT OF THE CASE 
A. Nature of the CaseISummary of Argument 
In this appeal, the Court is being asked to set forth the legal basis for and extent of the duty 
Idaho school districts owe their students to make reasonable efforts to protect those students from 
foreseeable threats to their safety. In granting summary judgment to the Defendant School District, 
the District Court held that, because the resulting murder of one student by another student occurred 
off school grounds, the Defendant School District had no duty to do anything either "on" or "OW' 
school property to protect the murdered student. Regardless ofwhether this Court finds the duty here 
to be based in the common law, statute or voluntarily assumed, school districts in Idaho have, at a 
' ' rr .- '- ---+--+ th-b a t ~ z d ~ n t ~  from other students who 
damages from the Defendant-Respondent Pocatello School District #25 (herein the"Schoo1 Districr" 
or "Defendant"), arising from the wrongful death of Cassie Jo Stoddart ("Cassie Jo"). 
Cassie Jo was murdered on or about September 22,2006, by Brian Draper ("Draper") and 
Torey Adamcik ("AdamcilZ'). Draper and Adamcik stated in avideo recording of their murder plans 
that Cassie Jo was to be only the first of several murders that they wanted to culminate in a 
Columbine-style school shooting.' Previously, in early 2004, Defendant School District hadreceived 
two separate reports wherein Draper and another student were implicated in two different alleged 
plots to kill fellow students within the school district at a school ~hooting.~ The investigation of 
Draper in both instances was cursory, and no related disciplinary action was ever taken against him.3 
- 2  2-4- n-----'= nchnnl rliqcinlinarir records. 4 
to the vice-principal and student resource officer ("SR0").5 Neither the vice-principal nor the SRO 
conducted any investigation of Draper or Adamcik regarding the intercepted notes; they both have 
denied that such information was ever brought to their attenti~n.~ 
The family of Cassie Jo and the Contreras family, as the owners of the home where Cassie 
Jo was murdered, have filed this lawsuit alleging, in part, that the School District failed, based upon 
the knowledge it possessed prior to the murder, to take reasonable action to protect Cassie Jo from 
the risk posed by Draper, and that in so doing, the School District not only was negligent but, also 
acted recklessly, wilfully and/or wantonly. 
The District Court erred in granting summary judgment to the School District because (1) 
. . I ..- A-- +h- - ; r~~~mctnnces  to make reasonable affirmative 
B. Factual Background 
Parties 1. -
The stoddarts are the mother and brother of Cassie Jo. Victor Price is Anna Stoddart's 
long-time significant other who had taken the role as a father to Cassie Jo for many years prior to her 
death. The Contreras family are close relatives of Cassie Jo and the owners and residents of the 
home where she was murdered. 
Defendant Pocatello School District #25 is the school district wherein Cassie Jo attended 
Pocatello High School with Adamcik and Draper, the two boys who were convicted of her murder. 
2. The School District's Handling of Reports that Brian Draper was Involved in Plots 
to Kill Other Students 
contacted the SRO.l0 In the subsequent investigation, both Draper and Nix admitted that the school 
shooting comments were made, but Nix claimed that he had no plans of committing any type of 
school shooting." 
On February 18, 2004, Draper and Nix met with the SRO, Principal Hanell, and the two 
girls, and stated that they wanted to get the incident cleared up because of rumors circulating around 
school about the shooting,'2 The SRO wrote in the Detail Incident Report, that "we had an hour long 
conversation about the incident and why it was important that this not continue even in a teasing 
way. They all stated that they understood, and it would not happen again. End of Rep~r t ." '~  
b. Second Reoort in March 2004. Only one month later, on or about March 21, 
1 . -~ 
%-A +hn c a n  ~hnllt n conversation they had had with Nix about Nix 
where they would take off their disguise and whose house they would hide in to avoid being 
caught." 
Nix had also told other students that he, Draper and another student had actually "walked 
through the last dance practicing their positions and how they would set up for the next school 
dance," and that they "den~onstrated what they would do by saying 'Fire, fire, fi re, f re, fire."I6 The 
SRO informed Principal Harrell and other school officials of the information she had learned." 
The SRO and Harrell met with Draper and his mother to discuss the allegations." At that 
meeting, Draper admitted that the boys had walked around the dance pretending to shoot other 
students, but claimed that he was pretending only to shoot them with a pretend paintball gun rather 
." . . .' '--&--.---+I.- Qan Usrrpll rlndNix. Nix informed Harrell 
with knives and guns and different killers hanging on the walls of his bedroom, as well as letters 
about the Columbine shooting incident." '' 
In an affidavit prepared in connection with this case, Nix also claims that he warned Principal 
Harrell that "Draper was specifically seeking out other students that he wanted to When 
asked about the pictures on Draper's wall at the meeting with school officials, Draper's mother 
denied that the pictures existed. The investigation of Draper's desire to do a Columbine-style 
shooting and seeking of specific students to kill appears to have ended after the meeting with his 
mother, with no further inqui~y or any action taken against Draper.23 Nix, however, was referred for 
psychological counseling and was transferred to an alternative school for the remainder of the year.24 
. - .  " 
-*:-- :.+ R*:on n n n ~ r ' c  School Record Concerning the 
principal, the student and a parent is one type of event that should be entered into the student's 
school record." 
It is undisputed that the SRO and Principal Harrell met with Draper aad his inother in the 
course of their investigation,2' yet nothing is in his school record about the in~estigation.~' 
When asked generally whether or not allegations of the kind Nix made against Draper should 
be in Draper's school record, Superintendent Vagner said that they should be included: 
2 Q. According to District 25 policy should there 
3 be documentation in Brian Draper's record that he was -- 
4 assuming that he was, but he was questioned by the SRO in 
5 2004 along with his mother, Mr. Draper's mother, and 
6 Principal Hitl~ell, concerning allegations that he was 
7 obsessed with Columbine and wanted to cany out a 
- - . ' ' . I:>?:-- :- "mhn,,lv 
14 question -- I am asking you to assume that a student 
15 reported these things, Brian Draper is obsessed by 
16 Columbine and wants to do a Columbine killing. 
17 A. Assuming- 
18 Q. Assuming that. 
19 A. -- that's what is in the report - 
20 0. Yes. 
21 A. -- and assuming that I had been the 
22 superintendent in 2004, it would be my expectation that 
23 there would be documentation of that event in the student 
24 record.30 
assumption in mind, if the police report has no mention 
of playing army, what Mr. Harrell told you, do you think 
it was proper, you as the school district, for him to 
elect to let the matter end there and not inform his 
3 supervisors? 
4 A. I don't know if he did or did not inform his 
5 supervisors. 
6 Q. If he did not, would that have been proper? 
7 A. He should have reported it. 
8 Q. And if he did inform his supervisor, you do 
9 know there is no written record of that information 
10 within the district files; is that correct? 
they planned to murder other students and end their killing spree with a Columbine-style school 
shooting. The transcript of the video reads: 
~ r i a n ' ~ r a ~ e r :  Our pian is supposed to happen tonight. So hopefully nothing 
will go wrong and everything will go smoothly so we can get 
our first kill done and started and we can keep going. 
Brian Draper: (Inaudible) Fw9ng crazy. 
Torey Adamcik: For you future serial killers watching this tape. 
Brian Draper: Chuckles. 
Torey Adamcik: I don't know what to say. 
Brian Draper: It, it's really fun. 
.. " - - 2 I.-1. -.,:*h +h"+ 
Brian Draper: 







She told me to be quiet and to shut up. So now she's dead. 
You want to be popular? 
No. You know (inaudible) be popular. Everyone knows my 
name. 
Oh. Whistles. 
More like Eric Harris and Dylan Klebold. They're famous 
now and their massacre lasted forty-five minutes. And, and 
ours is probably going to last like two weeks. 
(Inaudible) What happened? Really? Only two weeks? 
Well. It, it just depends on if we're smart enough dude. 
Brian Draper: That would be a perfect, perfect ending. . . . 33 
It is undisputed that Brian Draper and Tory Adamcik were subsequently found guilty of the brutal 
slaying of Cassie Jo on September 22,2006, the night this video was made. 
5. Samantha Chandler's Warninps to the School District about Brian Draner and Torey 
Adamcik in September 2006 
In September 2006, the month Cassie .To was murdered by Draper and Adamcik, the School 
District was again presented with information that Draper posed a threat threat, this time also 
implicating Adamcik. Samantha Chandler was a student at Pocatello High School beginning in 
September 2006.34 She claims that Draper also used or shared her 10cker.'~ She claims that 
3 - - . .- - - 1 
--+-- h.7 and hetween Dra~er and Adamcik that she 
to them about Draper or Adam~ik.'~ Samantha was frightened by the last note she found, which 
asked something to the effect, "When are we going to do thisY4' In the context of the other notes 
she had seen, she believed that Draper and Adarncik were planning to do something very bad.4' 
When she took the note to Mr. Parker and SRO Baca, she was, as before, told that there was nothing 
they could do about a note.42 
6 .  The Murder of Cassie Jo Stoddart by Brian Draper and Torev Adamcik in the 
Nighttime Hours of Seotember 22,2006 
On the night. of September 22,2006, the very week that Samantha Chandler took the final, 
threatening note to the vice-principal, Draper and Adamcik entered the Contreras's home, where 
Cassie Jo Stoddart was housesitting that night. Draper and Adamcik stabbed Cassie Jo Stoddart 
District #25 filed a Motion for Summary Judgment on January 9,2009, in which it argued that (I) i t  
did not owe a duty of care regarding Draper, Adamcik or Cassie Jo after school hours and off school 
grounds, (2) that, even if there was a duty, it was entitled to immunity pursuant to Idaho Code 
8 6-904A(2), and (3) that there was no joint and several liability as between the School District and 
the two killers.45 
In its summary judgment ruling entered March 1 1,2009, the district court erroneously found 
that the School District owed neither a common law duty of care nor a statutory duty of care under 
Idaho Code 8 33-512(4).46 In a footnote, the District Court also erroneously concluded, without 
analysis, that there could be no liability under the Idaho Tort Claims Act because Plaintiffs admitted 
- 
-.---.;c;nn riidndv or care oftheDistrict at thetime 
Finally, the District Court made an unclear decision concerning immunity as it regards 
Plaintiffs' assertion of a statutory duty of care under Idaho Code Ej 33-512(4). The District Court 
wrote: 
Thus immunity becomes applicable to this case only to the extent that the Plaintiffs 
claim the District owed a duty to supervise under either common law or under Idaho 
Code Ej 33-512. . . . At oral argument, Plaintiffs' counsel did argue a statutory duty 
under Idaho Code Ej 12-512. Any such statutory duty is precluded by the immunity 
created by Idaho Code Ej 6-904A(2).49 
It is unclear whether the District Court intended to hold that the School District was entitled to 
immunity regardingdstatutory duties under Idaho Code Ej 33-5 12, or whether the immunity applied 
only to the extent that the Plaintiffs claim the School District owed a duty to supervise. Plaintiffs 
-& : A  1--1.1- tho+ ihe Srhnnl District is entitled to 
foreseeable result of the school's negligence." A school district has both statutory and 
common law duties to make reasonable efforts to protect its students from the foreseeable 
misconduct of third parties. If the School District negligently investigated Draper for 
threatening to murder students, is the School District responsible for Draper's subsequent 
murder of a student? 
(3) Assumed Duty to Investigate. The Idaho Supreme Court has held that a school district did 
not assume a duty to provide crossing guards at all intersections simply by providing crossing 
guards at some intersections. The duty assumed was limited to a duty to protect students 
crossing at those intersections where the district chose to provide guards. By choosing to 
investigate a danger potentially posed by one particular student, does a district assume a duty 
to investigate the danger posed by that one student competently? 
(4) Immunity for Employees' Conduct. A school district, absent "reckless, willful and 
wanton" conduct, is immune from liability for injuries caused by persons under its 
"supervision, custody or care." For purposes of determining immunity, the Idaho Supreme 
Court has held that school employees are not under the "supervision, custody or control" of 
the district. If School District employees negligently investigated Draper for threatening to 
. ' " ' -' n:-4A-+ ha ontitled in immuni& in a suit arising out 
IV. ARGUMENT 
A. Standard of Review 
The Supreme Court "reviews an appeal from an order of summary judgment de novo, and 
[the] Court's standard of review is the same as the standard used by the trial court in ruling on a 
motion for summary judgment." "When ruling on a motion for summary judgment, disputed facts 
are construed in favor of the non-moving party, and all reasonable references that can be drawn from 
the record are drawn in favor of the non-moving party.s' 
The initial burden at summaryjudgment rests with the moving party. Until the moving party 
meets that burden, the non-moving party is not required to come forward with evidence that there 
. . 
motion to show, via further depositions, discovery responses or affidavits, that there 
is a genuine issue for triaL5' 
One way for a defendant to meet its burden at summary judgment in a tort case is to show 
that it owed the plaintiff no duty under the circumstances as shown by the undisputed record. 
No liability arises from the law of torts unless the defendant owes a duty to the 
plaintiff. See Hofman v. Simplot Aviation, 97 Idaho 32, 539 P.2d 584 (1975). 
Generally, the question whether a duty exists is a question of law, over which we 
exercise free review. See e.g., Freeman v. ,Juker, 119 Idaho 555, 808 P.2d 1300 
(1991).53 
B. When a Schoof District Engages in Negligent Conduct On School Grounds and During 
School Hours, The District Is Responsible for Harm to Students Caused by its 
Negligent Conduct Even if the Harm Occurred OffSchool Grounds 
The District Court erred in holding that a school district has no duty to protect its students 
Citing Rj f i  v. Long as authority, the District Court mistakenly concluded that the Idaho 
Supreme Court had already rejected the argument that the school district was liable for Cassie Jo's 
murder based upon its negligent investigation of Draper." The District Court claimed that this Court 
in Rife had limited the duty imposed on school districts to protect students from foreseeable risks of 
harm to only those times when students were under the school's care, custody and supervis i~n.~~ 
The District Court however failed to note that, although the duty breached by the district was not the 
general duty to supervise Draper while at school, the allegedly negligent investigations of Draper's 
threats did occur while Draper was under the care, custody and supervision of the school. 
In its summary judgment decision, the District Court interpreted Rife as standing for a 
. . ~7 - - -  f e thiit .;r.hnol districts have no duty to 
the school grounds. In each of these instances the operative facts relating to the 
duty and breach of duty occurred on the school grounds,57 
The alleged "duty and breach of duty [by District personnel in investigating the threat Draper posed 
to other students] occurred on the school grounds," but resulted in Cassie Jo's murder off school 
 ground^.'^ 
The Defendant's failure to distinguish between where the breach of duty occurred (on school 
property) from where the resulting injury occurred (off school property) in arguing that there is no 
duty was surprising. Almost 15 years ago, this Courl rejected an argument based upon overlooking 
this distinction when the argument was made by counsel for the School District, Mr. Julian, in 
Brooks v. In Brooks, plaintiffs had filed suit against a school district and teacher by the 
Like the case in Brooks, the only element of the negligence in this case that did not occur on school 
grounds was the result, Cassie Jo's murdcr. As such, the School District's resurrected argument that 
a school district owes its students no duty to prevent injuries that occur off school property must 
once again be rejected. Based upon the holding ofBrooh, if an "injury" off school property results 
from a school district's failure to take reasonable action on school property to prevent foreseeable 
injury to a student, regardless of where that foreseeable injury happens to occur, the school district 
breaches its duty to the injured student. As this case deals solely with Plaintiffs' allegations that 
school officials breached a duty on school grounds during school hours which resulted in the death 
of Cassie Jo off school property and after school hours, the School District's summary judgment 
' * J  I--.. I.,.-* ,Im";& 
to protect its students from the foreseeable misconduct of third parties. Ifthe district 
negligently investigated Draper for threatening to murder students, is the district 
responsible for Draper's subsequent murder of a student? 
Before addressing the issue of whether immunity is applicable to Plaintiffs' tort claims- an 
issue addressed in Sections E and F below - the Court should first examine what Plaintiffs "claim 
the school defendants failed to do in order to fulfill their obligations" under I.C. 3 33-512.62 
Plaintiffs' tort claims must first be examined relative to the School District's obligations to Plaintiffs 
under Idaho Code $33-5 12. 
Pursuant to Idaho Code 3 33-512(4), school districts are under a statutory duty to 
protect the morals and health of their students. This provision "does not create a 
separate tort or new cause of action," but "merely supports the existence of a 
common law duty of action against a school di~trict."~' 
The school's duty includes "anticipat[ing] reasonably foreseeable dangers and 
[taking] precautions protecting the child in its custody from such dangers." For that 
reason. the fact that laPlaintiff's1 iniuries were caused bv a third partv does not 
absolve la1 school district from liabilitv for its ne~li~ence if the third partv's 
actions were the foreseeable result of the school's negli~ence."'~ 
In Doe v. Durtschi, this Court held a school district liable for the sexual assaults of students 
by a teacher because the teacher's "actions were the foreseeable result of the school district's alleged 
failure to exercise due care to protect its  student^."^' The Court noted that the children's injuries in 
Durtschi "were the foreseeable consequence of the school district's negligence in retaining Durtschi 
despite full knowledge of his proclivities."" Likewise, Cassie Jo's murder was the foreseeable 
consequence of the School District's negligence in retaining Draper in the system without further 
- - ' ' - ----a t o  ..tho,. ~ t , , , - l ~ ~ t ~  
efforts to protect its students from the reasonably foreseeable danger posed by Draper were 
unreasonably inadequate and negligent. As said in Durtschi and quoted in Scherer, "'[Tlhe fact that 
[Plaintiffs'] injuries were caused by third part[ies, i.e., Draper and Adamcik], does not absolve [the 
Defendant School District] from liability for its negligence if the third part[ies'] actions were the 
foreseeable result of the school's negligen~e."~' 
Although the District Court ultimately granted summary judgment based upon its finding 
that the Defendant had no duty, Plaintiffs presented evidence of Defendant's breach of duty in 
opposition to Defendant's motion for summaryjudgment . The School District had been made aware 
of Draper's connection with two threats of a school shooting in 2004 while he was a student at Irving 
. L O  -. 
--' -C 'L*-* *hr-n+~ inrll~dctd soecific information that Draper was 
with Draper's mother about the allegations, nothing about the investigation was included inDraper's 
school records and no corrective action was ever taken regarding him.7' The School District admitted 
during its Rule 30(b)(6) deposition that this information should have been included in Draper's 
school disciplinary record but was not.'2 
Later, when school officials were informed by Samantha Chandler that she had found 
threatening notes by and between Draper and Adamcik in the weeks and days leading up Cassie Jo's 
murder, the school did nothing to investigate whether or not Draper and Adamcik posed an actual 
threat to the students in the School Di~trict.7~ Draper and Adamcik murdered Cassie Jo only a few 
days later. In other words, when Chandler reported the threatening notes found in Draper's locker 
. -- , . P . 7  3 ''--- 
-A +ha Jn+q"tn nraner's threats of violence in 2004 because 
D. By Investigating Draper as a Potential Threat, the District Assumed a Duty to 
Investigate Draper Competently 
In holding that the School District assumed no duty to protect Cassie Jo from Draper, the 
District Court appears to have relied upon the fact that "there is nothing in the record to indicate that 
the School District volunteered to help Draper and thus assumed a duty of care for him."75 But, 
Plaintiffs never claimed that the School District breached a duty of care owed to Draper. As must 
now be obvious, Plaintiffs claim is that the School District breached a duty of care owed to Cassie 
Jo, regardless of whether that duty of care arose from common law or statute, or was voluntarily 
assumed by the School District, when the School District failed to competently investigate Draper 
based upon multiple reports that he posed a threat to Cassie Jo and other students in the School 
same students from Draper. Finding that the School District thereby assumed no duty by beginning 
an investigation of Draper, the District Court did not reach the issue of breach of that duty in granting 
the School District's motion for summary judgment.76 
As discussed in  the prior section, Plaintiffs claim that the Defendant had both a common law 
and statutory duty to investigate Draper in 2004 based upon multiple reports that be was then 
planning to carry out a Columbine-style killing and seeking specific students to kill. For purposes 
of argument in this section, Plaintiffs claim that, even absent a common law or statutory duty, the 
School District "assumed" a duty to investigate Draper and record its conclusions in a non-negligent 
manner when it instigated its investigations of him in 2004. 
-'-- la-'-- Q.--om- Pnnrt haq recognized that it is possible to create a duty where 
occasion, the duty is limited to the discrete episode in which the aid is rendered."79 Plaintiffs do not 
claim that the School District "assumed" a duty to investigate Draper based upon Chandler's alleged 
reports to school officials, because the District has admitted that it did nothing to investigate her 
reports. Instead, Plaintiffs claim that if the investigation of Draper in 2004 had been carried out 
reasonably and documented in his school disciplinary record, the School District would have had 
multiple opportunities between 2004 and the fall of 2006 to intervene and thereby prevent Cassie 
Jo's murder. 
In Martin v. Twin Falls School District, this Court cited R(j% as authority for rejecting 
plaintiffs' arguments that the defendant school districts had "assumed a duty to provide safe 
- - -. - - - r- h-+h n f t h m c ~ .  ~ Q P C  rhildren were iniured crossing the street at intersections without 
protect" students from the foreseeable risk of violence posed by Draper (not Adamcik or other 
potentially violent students under the School District's supervision) when the School District 
instigated an investigation of Draper to determine whether he posed any risk of violence. It would 
be ironic at best to empower school districts to investigate particular students as potential threats to 
the safety of other students, but, at the same time, claim that those school districts were under no 
duty to investigate those particular students the districts had chosen to investigate in a non-negligent 
manner. At a minimum, school districts should have a duty to use the information obtained through 
their investigations like any other information obtained by the districts, regardless of how the 
information is obtained, in a reasonable manner to protect the health of its other students. 
... mr- n:-r2-4 1- N-+ PnH+lc\rt tn Tmmxxnitv Recause the Harm was not Caused by a 
A school district, absent "reckless, willful and wanton" conduct, is immune from 
liability or injuries caused by persons under its "supervision, custody or care." For 
purposes of determining immunity, the Idaho Supreme Court has held that school 
employees are not under the "supervision, custody or control" of the district. [ f  
district employees negligently investigated Draper,for threatening to murder other 
srudenfs, would the district be entitled to immunity in a suit arising out of Draper's 
subsequent murder of a student? 
In Sherer v. Pocatello School ~ i s b i c t  if25, this Court recently held that "the school district is not 
immune from negligence liability for the acts of its employees under Idaho Code fi 6-90414, even 
though it might besaid to have negligently failed to supervise the employees under its supervision."82 
Because Plaintiffs have not alleged that the School District was negligent in failing to 
supervise Draper, or anyone else, the immunity statute cited by the School District in support of its 
.' - - L'-.. --.--n-r ; .~=-ant  ~irnnlv i~ not annlicable. If Draver's murder of Cassie JO "was a 
of its employees under section 6-904A, even though it might be said to have 
negligently failed to supervise the employees under its ~upervision.'~ 
In Sherer, the Idaho Supreme Court held that the defendant school district was not entitled 
to immunity for its own negligence, i.e., thenegligenceof its own employees, under I.C. 5 6-904A(2) 
and did not find it necessary to analyze the negligence of the third party whose acts allegedly caused 
plaintiffs' injuries. The negligence of the third party in she re^ was irrelevant to the issue of 
immunity. Likewise, whether Draper and Adamcik were under the supervision of the Defendant 
School District when they actually murdered Cassie Jo,and Plaintiffs assert that they were not, is 
irrelevant to the issue of whether the School District is entitled to immunity for its allegedly 
negligent investigation of Draper two years earlier. 
negligently investigate and document Draper's threats to carry out a Columbine-style killing falls 
far outside the general duty to supervise students. 
F. The District Is Not Entitled to Immunity Because the District's Investigation into His 
Threats Was Reckless 
The District Court correctly concluded that "immunity becomes applicable to this case only 
to the extent that the Plaintiffs claim the District owed a duty to supervise" Dra~er . '~  As argued 
above, Plaintiffs do not believe that the District's relevant relationship to Draper as regards the 
District's negligence was one of supervisor-and-supervised, and that the assertion of the immunity 
statute is therefore inapplicable to the facts of this case. Plaintiffs recognize, however, that if this 
Court were to equate the School District's "investigation" of Draper to a "supervision" of Draper, 
district entitled lo immunity in a suit arising out o f  Draper's subsequent murder o f  
Cassie Jo? 
If this Court were to find that the Plaintiffs' tort claims arose out of an injury by a person 
under the supervision of the School District, Draper,the School District would still be liable for that 
negligence under the immunity statute, I.C. 4 6-904A(2), if the alleged conduct of those School 
District employees was found to have been "reckless, wiIlful and wanton."88 
In Smith v. Department of Corrections, 133 Idaho 5 19 (1 999), the Court reversed summary 
judgment for the State on immunity grounds finding "that a jury could find that the State's conduct 
was reckless, willful'and wanton because the State employee supervising the worker-inmates who 
instructed [plaintiffs] to perform the dado cuts knew that the safety guards had been removed from 
Ail that was required in Smith to avoid immunity under $ 6-904A(2) was evidence in the record at 
summaryjudgment that the supervising State employee knew of the risk when that employee created 
the unreasonable risk of harm to others?' 
In the more recent case of Caferty v. Deparlment of Transportation, 144 Idaho 324,160 P.3d 
763 (20071, the Court again reverses summary judgment for the State on immunity grounds based 
upon its finding that 
[a]t the time the DMV reinstated Hedges license, he had eight previous DUIs, and the 
DMV's records show a total of seven DUIs, three being felony DUI. While our case 
law and statutes fail to define habitual drunkard, a reasonable jury could find that a 
person with seven DUI convictions is a "habitual drunkard," and that DMV acted 
with gross negligence or recklessly, willfully and wantonly by reinstating the 
unrestricted license of a person with such a large number of DUIs. Likewise, a jury 
could also find that DMV should have known that Hedges would be harmhl to the 
With the holdings of Smith and Caflerty in mind, we can turn to the record before the Court 
in this case to determine whether a reasonable juror could find the School District's conduct to have 
been reckless, willful and wanton. As described above, on two separate occasions in 2004 the school 
received reports from different sources that Draper was involved in a plan to do a school shooting.94 
Despite the seriousness of the allegations against Draper, the investigation as it pertained to him was 
pitifully short and, other than talking with his mother, nothing was done by the school to intervene 
or take any affirmative action to protect the other ~tudents?~ When allegations were made about 
Draper and Adamcik in September 2006, the school, lacking anything in Draper's disciplinary 
record, did nothing to investigate the threat the two boys might pose.96 
Certainly school officials in this case knew that afailure to perform a thorough investigation 
School District had aduty to make reasonable efforts to protect its students from foreseeable threats 
to their safety regardless of whether the ultimate injury occurs on or off school grounds. 
Furthermore, this Court should hold that the immunity afforded school districts under Idaho 
Code § 6-904A(2) is not applicable to this case, or, to the extent the issue of immunity may arise, 
that genuine issues of material fact regarding the School District's recklessness preclude summary 
judgment in this case. * 
DATED this %day of July, 2009. 
RACINE, OLSON, NYE, BUDGE & 
BAILEY, CHARTERED 
"-.' An.  

